Responsibilities of
an Independent
Director

HOW INDEPENDENT ARE INDEPENDENT DIRECTORS?

The independence of independent directors is a concept often discussed in corporate
governance. Independent directors are individuals who serve on a company's board
of directors but do not have any significant financial, familial, or other relationships

with the company that could potentially compromise their objectivity and decision-

making.

The level of independence can vary based on a few factors:

1.

Regulations and Guidelines: Many regulatory bodies, stock exchanges, and
corporate governance codes provide definitions and guidelines for determining
the independence of directors. These guidelines often outline specific criteria that
directors must meet to be considered independent.

Financial Independence: Independent directors are expected to not have
substantial financial interests in the company that could influence their decisions.
They should not be shareholders with significant stakes, and their compensation
should not be tied to the company's performance in a way that compromises their
objectivity.

Emotional and Psychological Independence: Independence also extends to
emotional and psychological aspects. Directors should be able to voice their
opinions, challenge management decisions, and engage in constructive debates
without fear of reprisal or bias.




4. Committee Roles: Independent directors often serve on key board committees
such as audit, compensation, and nominating committees. Their role within these
committees can also influence their level of independence.

It's important to note that no director can be completely free from all potential conflicts
of interest or biases. The goal is to minimize such conflicts to the extent possible to
ensure that the directors can make decisions that are in the best interest of the
company and its stakeholders.

It's important to note that the Companies Act, 2013 in India provides a comprehensive
framework for the appointment and functioning of independent directors. These
provisions are aimed at enhancing corporate governance, promoting transparency,
and ensuring that the interests of all stakeholders are protected.

Dependency of independent directors refers to situations where these directors may
become reliant on the company's management, board, or certain stakeholders to an
extent that it compromises their ability to exercise independent judgment and fulfill
their fiduciary duties. Here are a few scenarios that can lead to dependency:

Financial Dependency: If independent directors are financially dependent on
the company through excessive compensation or other financial arrangements,
they may be hesitant to challenge management decisions or policies that could

jeopardize their income.

Limited Access to Information: Independent directors need access to relevant
and timely information to make informed decisions. If they are denied access
to critical information by the company's management, their ability to provide
effective oversight might be compromised.

Closeness to Management: If independent directors have close personal
relationships with executives or key stakeholders of the company, they might
hesitate to question management decisions due to personal loyalties or biases.

Minimal Interaction with Stakeholders: If independent directors have limited
interaction with minority shareholders, employees, or other stakeholders, they
might lose touch with the concerns and perspectives of those they are supposed
to represent.

Nomination and Renomination: If the nomination and re-nomination of
independent directors are controlled by the company's management or a select
group of insiders, there's a risk that directors might feel obligated to align their
decisions with the interests of those who appointed them.




There have been several significant legal cases around the world that have highlighted
the roles, responsibilities, and challenges faced by independent directors. Here are a
few notable case examples related to independent directors:

Enron Corporation (United States)

The Enron scandal in the early 2000s brought attention to the responsibilities of
independent directors in ensuring proper oversight and governance.
Independent directors were criticized for not effectively detecting or
preventing the accounting fraud that led to Enron's bankruptcy. This case
highlighted the importance of independence and vigilance in corporate
governance.

Satyam Computer Services (India)

In the Satyam scandal, independent directors were criticized for failing to
detect a massive financial fraud that involved falsification of the company's
financial statements. This led to discussions about the effectiveness of
independent directors in protecting shareholder interests.

Kingfisher Airlines (India)

The Kingfisher Airlines case brought attention to the role of independent
directors in companies facing financial distress. Independent directors were
scrutinized for not taking sufficient actions to protect the interests of
stakeholders as the company faced financial difficulties.

Penalty for Non-Appointment of Independent Director (India)

In the case of Khed Developers Limited, the Registrar of Companies imposed a
penalty of Rs. 12 lakhs on the company, its CFO, Directors, and Company
Secretary for failing to appoint the required number of Independent Directors.
From December 2016, to December 2022, the company had only one
Independent Director instead of the minimum two as mandated by Section
149(4) of the Companies Act, 2013. This failure also meant the company did not
properly constitute the Nomination and Remuneration Committee as required
by Section 178 of the Companies Act, 2013.




The adjudication officer issued a notice to the company and its officers for
violating these provisions. Despite the company's subsequent compliance in
December 2022, a penalty was deemed necessary to address the period of non-
compliance.

Not maintaining independence as an independent director can have significant
consequences for both the individual director and the company. The concept of
independence is crucial in ensuring unbiased decision-making, effective corporate
governance, and protection of the interests of shareholders and stakeholders.

To mitigate the risk of dependency, it's important for companies to foster an
environment that encourages independent thinking, transparency, and open
dialogue. Independent directors should actively seek to stay informed, engage with
stakeholders, and voice their concerns when they believe the company's best interests

are at stake. Robust corporate governance practices, regular evaluations of board
performance, and the implementation of safeguards to protect independent directors'

objectivity are essential to maintain their independence and effectiveness.

Ultimately, the independence of independent directors is a complex and nuanced
topic that involves legal, ethical, and practical considerations, and its degree can vary
from company to company.




